744 Broadway
Albany, NY 12207
518-426-9144
February 22, 2022
VIA EMAIL
Charles Cranston
Deputy Regional Permit Administrator
Division of Environmental Permits
New York State Department of Environmental Conservation, Region 9
182 East Union Street, Suite 3
Allegany, NY 14706
E-mail: hylandexpansion@dec.ny.gov, charles.cranston@dec.ny.gov
Re:

Comments on the Draft Scope and Public Comment Period
for a Proposed Expansion of the Hyland Landfill

Dear Mr. Cranston:
On behalf of our 45,000 members, the Sierra Club Atlantic Chapter
respectfully submits the following comments objecting to the issuance of a Draft
Supplemental Environmental Impact Statement (DSEIS) Draft Scoping Outline by
the New York State Department of Environmental Conservation (DEC) for a
proposed Hyland Landfill expansion project before the necessary permit
application materials have been provided to the public by DEC.1 The comment
period must be extended until all the application documents have been made
available to us and other members of the public for review.
It is our understanding that the proposed expansion would more than
double Hyland’s current 76-acre footprint and would expand its annual permitted
capacity from 465,000 tons of waste to 1 million tons, thus making Hyland New
York’s fourth largest MSW facility.2

1

The positive declaration, draft scope and public comment period were announced in DEC’s
Environmental Notice Bulletin (ENB) on January 5, 2022. See ENB Region 9 Notices,
https://www.dec.ny.gov/enb/20220105_not9.html .
2
Hyland Landfill’s Proposed Expansion Would Make Allegany Dump New York’s Fourth Largest
MSW Facility,
Peter Mantius, Waterfront Online, September 20, 2020,
https://waterfrontonline.blog/2020/09/20/hyland-landfills-proposed-expansion-would-makeallegany-dump-new-yorks-fourth-largest-msw-facility/ .

Notwithstanding our objection to making comments on the draft scope
before we have had an opportunity to review all the application documents, we
offer comments identifying areas where the final scope for the DSEIS needs to be
expanded.
1.
Public Comment on a Draft Scope is Premature until All Permit
Application Documents Have Been Provided to the Public
Issuing a draft scoping document and beginning a proceeding to prepare a
DSEIS before all the application documents have been made public is not in
accordance with the requirements of the State Environmental Quality Review Act
(SEQRA). Section 617.8(c) of the SEQRA regulations clearly contemplates that the
application materials will be made public before scoping for a DSEIS is begun. See
6 NYCRR 617.8(c) which states that “Scoping must include an opportunity for public
participation.” There is no meaningful opportunity for public participation in the
EIS process if the public is not given an opportunity to review the application
documents during scoping. DEC’s new SEQRA regulations provide that all issues
regarding the scope of a DEIS should be raised during the scoping process. Section
617.8(f) of the SEQRA regulations states that, “All relevant issues should be raised
before the issuance of a final written scope.” 6 NYCRR 617.8(f). This cannot be done
if the application materials are not provided for public review. The public must be
able to review the application materials during scoping in order to have a
meaningful opportunity to identify issues for the scope of the DSEIS. To allow the
EIS process for the proposed expansion project to proceed without the permit
application materials having been made public allows the expansion project to
avoid effective SEQRA review.
DEC’s new SEQRA regulations provide that all issues regarding the scope of a
DEIS should be raised during the scoping process. Section 617.8(f) of the SEQRA
regulations states that, “All relevant issues should be raised before the issuance of a
final written scope.” 6 NYCRR 617.8(f). This cannot be done if the application
materials are not available for public review.
The necessary permits are listed in the draft scope. Four approvals are
needed from DEC: 1. modification of the landfill’s Part 360-363 Solid Waste
Management Facility permit, 2. modification of the landfill’s Air State Facility permit,
3. a Section 401 Water Quality Certification, and 4. coverage under the State
Pollution Discharge Elimination System (SPDES) Multi- Sector General Permit for
Stormwater Discharges from Industrial Activities.
Among the documents that have not been provided to the public are the
documents listed in Subpart 363-4 of the landfill regulations which are required to
be included in an application to modify an existing landfill permit:
•

6 NYCRR 363-4.2 - Engineering drawings,

•

6 NYCRR 363-4.3 - Engineering report,
2

•

6 NYCRR 363-4.4 - Hydrogeologic investigation report,

•

6 NYCRR 363-4.5 - Construction quality assurance (CQA) and
construction quality control (CQC) plan, and

•

6 NYCRR 363-4.6 - Facility manual.

Other documents that have not been made public before the issuance of the
draft scope are the Hyland air permit application and the documents listed in
Section 201-5.2 of the air permit regulations relating to State facility permit
applications, the Hyland application for a Section 401 Water Quality Certification
and accompanying documents, and the Hyland application for coverage under the
SPDES Multi- Sector General Permit for Stormwater Discharges from Industrial
Activities.
For these reasons, we respectfully request that the comment period on the
draft scope be extended until the public has been provided with copies of all the
necessary application documents.
2.

Climate Change Issues

In addition to the CLCPA and greenhouse gas emission issues identified in
the draft scope, climate change has many other possible impacts on solid waste
landfills. As USAID has explained:3
Climate stressors can impact solid waste facilities both directly and
indirectly. For example, while higher temperatures may directly alter
decomposition rates, climate change may also affect access to roads,
ports, and energy, indirectly limiting the collection of waste and
operation of waste management sites. Flooding poses the biggest
threat to solid waste infrastructure. Without proper water catchment
systems around a landfill, heavy rain events can degrade the landfill,
causing breaks in the containment structure that allow debris and
leachate to escape from the landfill and contaminate local resources.
Flooding from extreme storms may undermine landfill foundations,
releasing leachate into groundwater or block collection routes, sweep
waste into waterways, and cause waste to clog other infrastructure.4
The potential for these types of impacts must to be analyzed in the DSEIS,
particularly given the location of landfill at the top of a very steep hill and the
location of the proposed expansion on very steep slopes down the side of the hill as
Solid Waste Management: Addressing Climate Change Impacts on Infrastructure: Preparing for
Change, Fact Sheet, USAID,
https://www.climatelinks.org/sites/default/files/asset/document/Infrastructure_SolidWasteManagem
ent.pdf
3

4

Id.

3

shown in the close-up below of the Site Location Plan from Figure 1 of the draft
scoping document.5

Among the impacts that should be analyzed are the impacts resulting from
increased precipitation and increased flooding. Such analysis requires
characterization of the present and future rainfall intensity-frequency relationship.
The media reports that the Northeast region is getting wetter and enduring
heavier storms. The number of severe rainstorms - those that drop more than 1 inch

5

__
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in 24 hours - has increased by 74 percent in the Northeast, more than in any other
region of the country, according to the National Climate Assessment. 6
The analysis in the DSEIS needs to take into account regionally significant
past storm events such as Hurricane Agnes7 which contributed to the rainfall of 14.3
inches in 24 hours (and 18.5 inches in 72 hours) at Bolivar, NY, on June 20-22. 1972,8
and also the exceptional storm that occurred on July 18, 1942 in the region of
McKean County (PA), Potter County (PA), Allegany County (NY), and Cattaraugus
County (NY).9 Intense rainfall events such as these may overwhelm landfill’s
leachate collection system and storage ponds and result in releases of untreated
leachate to the environment. Intense rainfall events may erode the toes of landfill
slopes and erode channels into landfill slopes and caps, creating pathways for
releases of waste, releases of leachate, and the ingress of stormwater into the body
of the landfill. Intense rainfall events and associated debris may overtop and erode
local roads traversing the steep slopes leading up to the landfill and diminish or
cutoff access to roads around the landfill and inhibit transport into and out of the
landfill. Potential impacts from extreme winds often associated with intense
rainfall events also need to be analyzed. Such impacts, and the measures needed
to prevent or minimize such impacts, must be analyzed in the DSEIS in relation to
the increasing frequency and intensity of heavy rainfall events.
3.

Cumulative Impacts

The impacts of a range of increased amounts of leachate that may result
from the proposed expansion of the landfill, including the greatest possible
amounts that might be generated by increased rainfall events, must be analyzed in
the DSEIS, and the cumulative impacts of the disposal of these increased amounts
in regional wastewater treatment plants and being discharged into local
waterways, must be analyzed together with other hazardous discharges being
received in local waterways whose discharges may be increased by increased
See New Yorkers Got Record Rain, and a Warning: Storms Are Packing More Punch: Because of
global warming, the heaviest storms can now produce huge amounts of rainfall in a short time, Brad
Plumer, New York Times, Sept. 2, 2021, https://www.nytimes.com/2021/09/02/climate/new-york-rainclimate-change.html and Heavy Northeast rainstorms getting stronger, more frequent: study, Glenn
Coin, NYup.com, Apr. 12, 2019, https://www.newyorkupstate.com/weather/2019/04/heavy-northeastrainstorms-getting-stronger-more-frequent-study.html,
6

Flood of 1972: Remembering the Destruction and Loss, Nick Guzzo, MyTwinTiers.com, Jun 23, 2021,
https://www.mytwintiers.com/news-cat/top-stories/flood-of-1972-remembering-the-destructionand-loss/ .
7

Ho and Riedel, “Seasonal Variation of 10-Square-Mile Probable Maximum Precipitation Estimates,
United States East of the 105th Meridian,” NOAA/NRC HydrometeorologicalReport No. 53 (“HMR No.
53”), April 1980, Table 2.
8

9

See Flood Analysis for the World-Record-Setting July 1942 “Smethport” Storm, Joe Bellini, Bill
Kappel, Study funded by the Pennsylvania Department of Environmental Protection, The Journal of
Dam Safety , Vol. 16, Issue 3, 2019,
http://www.appliedweatherassociates.com/uploads/1/3/8/1/13810758/smethport-asdso_paperfinal.pdf .
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rainfall events. The potential chemical compositions of the leachate must be
analyzed in order to adequately evaluate the cumulative impacts on regional
wastewater treatment plants and local watersheds, and the ability of the treatment
plants to treat chemicals of the type contained in the leachate.
In addition, the DSEIS must analyze the cumulative impact of other landfill
expansions being planned for this region of New York, which is already has more
landfills than any other part of the state. We understand that Casella Waste
Industries, the parent of Hyland, is in the midst of multiple landfill expansions.10
These proposed expansions must be evaluated together with the proposed
expansion of the Seneca Meadows landfill in Waterloo, and the recent expansions
of the Bath landfill in Bath and the Chemung County landfill in Chemung for
impacts on our region and compliance with New York’s solid waste management
plan, Beyond Waste: A Sustainable Materials Management Strategy,11 which calls for
the implementation of waste reduction strategies, not continued expansion of our
state’s landfill capacity.
4.

Alternatives to Landfill Expansion

In addition to the alternatives mentioned in the draft scope, the DSEIS should
evaluate greater implementation of waste reduction strategies.
5.

Geology Issues

The precarious location of the proposed Hyland expansion on steep slopes at
the top of a very steep hill requires subsurface characterization. Section 363-5.1 of
the landfill regulations contains a number of siting requirements for expansions of
existing landfills that need to be evaluated for the Hakes expansion and addressed
in the DSEIS.12 Among the siting requirements that must be addressed are: (1) the
requirements relating to bedrock and unconsolidated depositions contained in 6
NYCRR 363-5.1(a), (2) the requirements relating to areas having an active or
substantial probability of mass movement where the movement of earth material
at, beneath, or adjacent to the landfill may result in downslope transport of soil or
rock by means of gravitational influence contained in 6 NYCRR 363-5.1(f)(1), (3) the
requirements related to fault areas in 6 NYCRR 363-5.1(h), and (4) the requirements
applicable to seismic impact zones in 6 NYCRR 363-5.1(i).
In regarding to the siting on steep, rocky slopes, we note that Hyland is
requesting a variance from 6 NYCRR 363-6.7(a)(2)(i)(2), which provides that “The
.See Casella moving ahead with multiple Northeast landfill expansions as capacity tightens,
WasteDive, Feb. 19, 2021, https://www.wastedive.com/news/casella-q4-2020-northeast-landfillpennsylvania/595393/ , and Allegany County, New York, approves plan to expand Casella’s Hyland
landfill, WasteDive, Nov. 10, 2020, https://www.wastetodaymagazine.com/article/allegany-countynew-york-approves-plan-to-expand-casella-hyland-landfill/
10

11

https://www.dec.ny.gov/chemical/41831.html .

12

6 NYCRR 363-5.1

6

secondary composite liner must be constructed using a minimum two-foot-thick
soil liner placed below and in direct and uniform contact with the secondary
geomembrane liner. The soil component of the secondary composite liner must: (i)
be free from stones greater than one inch in diameter and stones having an
angular surface; . . . .” Reducing the thickness of the liner will exacerbate the
impacts of movements of the landfill due to the climate change impacts discussed
above, and to seismic impacts.
Because of the damage that seismic impacts could cause to the landfill, the
location of faults and fracture intensification domains near the landfill need further
characterization. The available literature shows faults and fracture intensification
domains near Hyland.13 The location of the faults are shown in Fig. 5 of the 2002
Jacobi article cited in note 13 and the fracture intensification domains are shown in
Fig. 6. These zones and faults need more detailed characterization.

For evidence of nearby faults, see R.D. Jacobi, Basement faults and seismicity in the Appalachian
Basin of New York State, Tectonophysics 353, 75-113 (2002), Fig. 5 and Fig. 6, and R.D. Jacobi et al.,
AAPG Bulletin 105, 2093–2124 (October 2021).
13

7

6.

Hydrogeological and Wetland Impacts

The DSEIS must evaluate the impacts of the proposed expansion on the
streams and perched aquifers downhill from the landfill and on the hydrogeology
of the Genesee River aquifer system. Although the preparation of a hydrogeologic
report is described in the draft scoping document, this document should already
have been prepared and provided to the public so that we could be in a position to
evaluate the adequacy of the Hyland’s hydrogeologic analysis and be able to
suggest additional areas of study in the DSEIS.
Studies have shown connections between ridge-top ephemeral wetlands to
perched aquifers,14 and that perched aquifers have a role in hydrogeological
connectivity.15 The interaction between ground water and surface water in the
Meads Creek watershed in Steuben County is the subject of an ongoing USGS
study.16 A similar study needs to be made of the Genesee River-Angelica Creek
watershed where the Hyland landfill is located.
7.

Increased Dispersion of Contamination Wastes

Increasing the dispersion of contaminated wastes in the landfill, including
wastes contaminated with PFAS and radioactive elements to air, soil and water by
the expansion project must be addressed in the DSEIS.
SEQRA requires that all possible impacts of the expansion of the landfill be
addressed, and this requires that the dispersion of contaminants in the landfill be
examined. PFAS, radioactivity and other contaminants may be spread from the
landfill through the trucking of landfill leachate to regional waste treatment plants,
through leaks into groundwater and through emissions from the landfill gas
collection system and flare, and through gas transported from the landfill’s gas to
energy plant. These potential impacts must be analyzed in the DSEIS.
A.

PFAS Issues

The test results contained in the Analytical Report prepared by TestAmerica,
April 10, 2018, show high levels of PFAS (per‐ and polyfluoroalkyl substances) and
The Ecological Importance of Perched Aquifers and their Hydrological Connectivity to Ridge Top
Ephemeral Wetlands in the Daniel Boone National Forest, E. Sweet and J.M. Malzone,
https://encompass.eku.edu/swps_undergraduategallery/194/ .
14

See The Role of Perched Aquifers in Hydrological Connectivity and Biogeochemical Processes in
Vernal Pool Landscapes, Central Valley, California, M.C. Rains, et al., March 2006, Hydrological
Processes 20(5):1157 – 1175,
https://www.researchgate.net/publication/227662746_The_Role_of_Perched_Aquifers_in_Hydrologic
al_Connectivity_and_Biogeochemical_Processes_in_Vernal_Pool_Landscapes_Central_Valley_Califor
nia .
15

Hydrogeology and Surface/Groundwater Interactions in the Meads Creek Valley, Schuyler and
Steuben Counties, New York, https://www.usgs.gov/centers/ny-water/science/hydrogeology-andsurfacegroundwater-interactions-meads-creek-valley?qt-science_center_objects=0#qtscience_center_objects
16

8

1,4-Dioxane in water samples from the landfill.17 The test results are greatly in
excess of DEC’s draft guidance values for the Emerging Contaminants PFOA, PFOS,
and 1,4-Dioxane,18 which are shown in the following table.

The test results from two samples at the Hyland landfill are shown below.19

See Analytical Report, Job Number: 480-133255-1, Job Description: Hyland Landfill Region 9,
Contract Number: C008010 for New York State D.E.C., prepared by TestAmerica, April 10,
2018, https://treichlerlawoffice.com/waste/hyland/HylandPFAS2018_J1332551_Ny_CatB_Final_Report.pdf .
17

18

See https://www.dec.ny.gov/chemical/122803.html .

19

Id., p. 8.
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These high levels raise many concerns regarding expansion of the landfill.
More recent testing needs to be conducted and presented in the DSEIS in order to
understand the scope of the problem. The Hyland PFAS results are comparable to,
but greater than the results of PFAS testing reported in the 2019 and 2020 annual
reports in the Hakes landfill in Steuben County.20 As shown in the table below, the
Hakes test results show substantial increases from 2019 to 2020.
See Hakes 2020 Annual Report, February 2021,
https://treichlerlawoffice.com/waste/hakes/51LC0300_Hakes_cdd_R8_2020.2021-02-26.AR.pdf and
20

10

We have searched for information regarding PFAS levels in other New York
landfills and the levels at Hyland and Hakes are the highest we have found to date,
other than some test results for the Hoosick Falls landfill. We are awaiting a
response to our FOIL request to DEC Central Office for PFAS testing results for all
active landfills in New York. The levels at Hyland and Hakes are higher than recent
reports of PFAS testing in Maine landfills.21
Testing needs to be conducted to determine the source of the PFAS in the
Hyland landfill. We have reviewed the extensive PFAS Waste Source Testing Report,
prepared for New England Waste Services of Vermont, Inc., a Hyland affiliate, in
October 2019.22 A similar report needs to be prepared for Hyland before a
meaningful environmental review can be conducted on Hyland proposed
expansion plans.

Hakes 2019 Annual Report, February 2020,
https://www.dec.ny.gov/data/IF/Landfills/2019%20Landfill%20Annual%20Reports/R8/51LC0300_Hake
s_cdd_R8_2019.2020-02-20.AR.pdf .
See An Old Town landfill shows how tough Maine’s ‘forever chemical’ problem is to solve, Sawyer
Loftus, Bangor Daily News, February 14, 2022,
https://bangordailynews.com/2022/02/14/news/bangor/landfill-shows-maines-tough-pfas-problemjoam40zk0w/
21

22

https://anrweb.vt.gov/PubDocs/DEC/SolidWaste/OL510/OL510%202019.10.15%20NEWSVT%20PFAS%2
0Source%20Testing%20Rpt%20-%20Final.pdf
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We note that both Hyland and Hakes have received large amounts of shale
gas drilling wastes from slickwater hydrofracking. Recent disclosures regarding the
usage of PFAS chemicals by the gas industry in conducting slickwater
hydrofracking operations raise the question as to whether the gas drilling wastes in
these landfills could be the source of the high levels of PFAS in both of these
landfills.23
B.

Radioactivity Issues

The DSEIS must discuss the results of testing of the Hyland leachate,
detention basins, surface impoundments, landfill gas collection system, landfill flare
and landfill gas to energy plant for radium, radon and other radionuclides in the
radium breakdown chain and the impacts that could result from the increased
dispersion of these radionuclides from the landfill as a result of the proposed
expansion.
The draft scoping document mentions DEC’s Program Policy Memorandum:
Recommended Permit Modifications and Operating Procedures for Landfills
relating to Wastes from Drilling in the Marcellus Shale Formation.24 This policy
recommends that that radionuclide sampling and analysis requirements be
included in a landfill’s permit or environmental monitoring plan requiring regular
sampling of samples of leachate and leachate sediment for each cell that will
receive Marcellus Drilling Waste using the following testing methodologies:
•

Radium-226 per EPA 903.1

•

Radium-228 per EPA 904.0

•

Total Uranium per EPA 908.0

•

Gamma Spectrum per EPA 901.125

Such sampling of the Hyland leachate must be analyzed in the DSEIS for
possible increases in dispersion from the landfill through the trucking of landfill
leachate to regional waste treatment plants, through leaks into groundwater,
through emissions from the landfill gas collection system and flare, and through

See Fracking with “Forever Chemicals:” Records Indicate Oil and Gas Firms Injected PFAS into
More than 1,200 Wells Since 2012; EPA Approved Chemical for Oil and Gas Operations Despite PFAS
Concerns, Dusty Horwitt, J.D., Physicians for Social Responsibility, July 2021, https://www.psr.org/wpcontent/uploads/2021/07/fracking-with-forever-chemicals.pdf . See also, “Because Fracking Wasn’t
Already Toxic Enough, the Oil and Gas Industry Decided to Add ‘Forever Chemicals’to the Mix: The
EPA allowed PFAS, a highly toxic class of compounds linked to cancer and birth defects, to beused
in fracking wells since 2011, a new report reveals,” Hannah Murphy Winter, Rolling Stone, July 13, 2021,
https://www.rollingstone.com/politics/politics-news/fracking-pfas-contamination-epa-1196507/ .
23

24

See https://waterfrontonline.files.wordpress.com/2020/08/decpolicymemo2015.pdf .

25

Id.
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gas transported from the landfill’s gas to energy plant as a result of the proposed
expansion.
8.

Health Issues

Because of the contaminated wastes being allowed into the landfill, it is
important that the DSEIS provide a health impact analysis based on a study of the
health impacts experienced by landfill workers and people living downstream from
the landfill.
***
In conclusion, we respectfully request that scoping process for a DSEIS for the
proposed Hyland landfill expansion project be postponed until all the necessary
application documents have been provided to us and we can offer meaningful
comments based on the required application materials.
Respectfully,

Kate Bartholomew
Chapter Chair

Cc: John O'Leary, Deputy Secretary for Energy & Environment,
Office of the Governor of New York
NYS State Capitol Building
Albany, NY 12224
John.OLeary@exec.ny.gov
Basil Seggos, Commissioner
New York State Department of Environmental Conservation
625 Broadway
Albany, NY 12233-1011
basil.seggos@dec.ny.gov
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