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Re:

FOIL Appeal No. 02-29-7A and Applicability of Trade
Secret Exception

Dear Messrs. Roe and Hecht:
This letter constitutes the final decision of the
Department of Environmental Conservation ("Department" or "DEC")
on the appeal of Mr. William Hecht, pursuant to the New York
State Freedom of Information Law (Public Officers Law ["POL"]
§§ 84-90 ["FOIL"]), from the denial of his request for access to
records by Department staff.
Mr. Hecht requested access to certain information
submitted to the Department by Cargill, Inc. ("Cargill") on the
expansion of Cargill's existing underground salt mining
operation.
Chief Administrative Law Judge ("CALJ") James T.
McClymonds and Administrative Law Judge ("ALJ") Susan J. DuBois
issued a recommended decision in this matter, a copy of which is
attached ("Recommended Decision" or "RO").
Subsequently, Cargill
and Mr. Hecht submitted comments on the RD which provided, among
other things, additional discussion on the applicability of the
trade secret exception in FOIL to the records in question.
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Based upon a review of the record that is before me,
including but not limited to the comments on the RD, it is hereby
determined that, subject to certain limitations addressed in this
letter, information on specific dimensions of yield pillar mine
design, miscellaneous operational expense, and geology specific
to the mine shall be released, while information relating to
certain seismic information and the protocol for stability
analysis shall be withheld.
Background

In accordance with article 7, section 84 of the Public
Lands Law and consent granted by the Board of Commissioners of
the Land Office of the State of New York on June 20, 1938,
modified and extended by the Office of General Services by
permits and orders dated AprilS, 1974, April 1, 1984 and January
12, 1995, Cargill and its predecessor (Cayuga Rock Salt Company,
Inc.) have had consent to mine rock salt from approximately 4,425
acres of New York State lands under Cayuga Lake ("initial consent
area").

Cargill sought an enlargement of the initial consent
area by 5,056 acres of State-owned land located beneath Cayuga
Lake to the north and south of the initial consent area
("enlargement area ") (see Environmental Notice BUlletin da ted
August 14, 2002).
The initial consent area and the enlargement
area are located in the Towns of Ithaca, Ulysses, and Lansing,
Tompkins County, and the Town of Covert, Seneca County.
At the same time Cargill sought to enlarge the area to be mined,
Cargill sought a renewal of its DEC mined land reclamation permit
(see id.) 1
Under cover of a letter dated December 27, 2000,
Cargill submitted two reports to the Department, including Volume
I, Mined Land Use Plan, which also include its mined land
reclamation permit application form and accompanying
environmental assessment form ("Volume I"), and Volume II,
Expanded Environmental Assessment for the Cargill Cayuga Mine
("Volume 11"). Volume I contains sections on the present
conditions of the land where the mine is situated, facility and
mining method (including shaft and underground facilities, mining
strategy, underground mine layout, and geotechnical
considerations), underground mining methods, pollution control
and prevention of environmental damage, and the reclamation plan.
Volume II consists of two separate binders, one binder (with the
title "Volume 11") that contains text, figures and tables, and
the other (with the title "Volume II Plates") that contains large

ICargill owns approximately 260 acres of land at the surface of
the mine.

maps and drawings.
Various information in Volume II appears
varying abbreviated formats) in Volume I.

(in

In the December 27, 2000 transmittal letter, Cargill
asserted that the documents contained "proprietary information"
and, pursuant to a prior stipulation between Cargill and the
Department, the Department "is to maintain the confidentiality of
this information to the fullest extent permitted by law."
On June 26, 2002, Cargill notified the Department that
it would make Volume I public.
Cargill, however, stated that
both of the Volume II binders contained trade secrets and,
accordingly, should remain confidential.
Specifically, Cargill
requested that "Volume II (both binders) of the December 27, 2000
submission be exempted from disclosure under Public Officer's Law
§ 87(2) (d) and 6 NYCRR 616.7 and be maintained apart from all
other records."
In the June 26, 2002 issue of the Environmental Notice
Bulletin, a notice was published stating that Cargill would hold
a public information meeting on July 9, 2002 in Lansing, New York
on its application to the Department.
On August 14, 2002, a
notice was published in the Environmental Notice Bulletin
providing for a public comment period on Cargill's application
and the draft permit.
The public comment period extended until
September 16, 2002.
On September 16, 2002, the final day of the public
comment period, Mr. William Hecht submitted a FOIL request to
Region 7 Department staff for "all documents pertaining to the
Cargill Cayuga Mine expansion especially the geological maps
[and] data.
Data to include Vol. 1, 2, [and] 3 of the Boyd
Report."2
The Records Custodian for Region 7 noted on the FOIL
application form that records were fully provided except for "The
Two Volume, Volume II Expanded Environmental Assessment dated
December 22, 2000 in support of the applicant's expansion
proposal." Following this partial denial of access by Department
Region 7 staff, Mr. Hecht filed an appeal with then Assistant
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As noted, although Cargill had submitted three binders, two of
the three were marked as Volume II.
All three binders were
prepared by Spectra Environmental Group, Inc. of Latham, New
York, in collaboration with Sear-Brown of Rochester, New York
and RESPEC of Rapid City, South Dakota.
Various information
that Cargill submitted to the Department was reviewed by the
Department's consultant in this matter, J. T. Boyd Company.
Mr.
Hecht acknowledged receipt of the "Boyd report" in an October
16, 2002 e-mail to the Regional Director of DEC Region 7.
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Commissioner JoAnne DiStefano of the Office of Hearings and
Mediation Services ("OHMS").
In his appeal letter Mr. Hecht
stated:
"I am looking for geological information in numerous
'confidential' reports prepared by and for the Cargill
Cayuga Salt Mine expansion and for NYSDEC relating to
that project.
To that end I appeal the denial of
access to the confidential Cargill and NYSDEC materials
that I need to make [an] informed set of comments."
In response to the appeal and subsequent to discussions
with Mr. Hecht and Department staff in October 2002, Cargill
agreed to provide certain information contained in Volume II to
Mr. Hecht, but took the position that the remaining portions
should be exempt from disclosure as trade secrets.
Cargill
submitted a letter dated November 22, 2002 (the "November 2002
Roe Letter") stating its reasons for redacting certain
information in Volume II as trade secrets.
It also requested
that a paragraph in the November 2002 Roe Letter be withheld as a
trade secret.
A redacted Volume II and some plates from Volume
II Plates were provided to Mr. Hecht.
Under cover of the November 2002 Roe Letter, Cargill
provided ALJ DuBois with a copy of the redacted version of Volume
II that it provided to Mr. Hecht and a copy of the non-redacted
version of Volume II and Volume II Plates, with the redactions
highlighted. 3 By letter dated February 5, 2003, the Director of
the Department's Division of Mineral Resources presented
Department staff's position in support of Cargill's request for
trade secret protection.
Recommended Decision and Responding Comments

Based upon a review of the record, CALJ James T.
McClymonds and ALJ Susan J. DuBois issued the Recommended
Decision which, under cover of a letter dated November 7, 2003,
was circulated to Mr. Hecht and Cargill for comment.
The
Recommended Decision details the background, the statutory and
regulatory provisions applicable to this appeal, and the
information for which Cargill seeks exception from disclosure

3Department staff issued the Mined Land Reclamation Permit to
Cargill on January 6, 2003.
The Department had served as lead
agency pursuant to the State Environmental Quality Review Act
for this project and, following a coordinated review, issued a
negative declaration on Cargill's request for the expansion
of the area for the salt mining operation.
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This information, which Cargill
under FOIL (see RD, at 1-9).
claims as trade secrets, was categorized by Cargill in the
November 22, 2002 Roe Letter under the following headings:
A)
B)
C)
D)
E)

"Seismic Information;U
"Geologic Information Specific to Cayuga Minei u
"Specific Dimensions of Yield Pillar Mine DesigniU
"Protocol for Stability Analysis;U and
"Miscellaneous Operational Expense. u

CALJ McClymonds and ALJ DuBois concluded that Mr. Hecht should be
granted access to the information that had been withheld. As
stated in the Recommended Decision:
"[i]n sum, Cargill has failed to carry its burden of
establishing that the withheld information contained in
Volume II and the redacted paragraph in the November
22, 2002 Roe Letter are trade secrets under FOIL and
the Department's regulations. Accordingly, Cargill's
request that the withheld information be excepted from
disclosure under FOIL as a trade secret should be
denied, and Mr. Hecht's request for access to the
information should be granted U (RD, at 21).
Cargill submitted its comments on the Recommended
Decision by letter dated December 30, 2003 ("Cargill Comment
Letter U).
Cargill stated that the information previously
withheld, if disclosed, would permit competitors to:
"(1) exploit the proprietary mine design developed by
Cargill over a period of 30 years and at a cost of several
million dollars, without incurring the same costs in time and
money;
"(2) usurp, with little or no cost to the competitor,
Cargill's proprietary protocol for stability analysis, developed
at a cost to Cargill in excess of $300,000 in consulting fees
alone over a period of 25 yearsi and
"(3) determine information about Cargill's reserves,
production capacity, production costs, yield per acre, and
production efficiency, which would provide an advantage to
Cargill's competitors in competitive bidding U (Cargill Comment
Letter, at 2).
Cargill also noted that the Department's Division of
Mineral Resources concurred with Cargill's redactions (Cargill
Comment Letter, at 3-4).
Cargill also referenced a stipulation
in which the Commissioner of the Department provided that the
Department would maintain the confidentiality of the information
to the fullest extent permitted by law (Cargill Comment Letter,
5

at 5 [referencing stipulation dated January 14, 2000 between DEC
Commissioner John P. Cahill and Cargill]).4
Attached to the Cargill Comment Letter is an affidavit
sworn to by David B. Plumeau, an engineer employed by Cargill,
Inc., Cargill Deicing Technology (the "Plumeau Affidavit U ) at the
mine.
The Plumeau Affidavit describes how the redacted
information could be used by a competitor to derive information
about Cargill's production costs and capacity that would provide
the competitor with an advantage in competitive bidding.
According to Cargill, if the information were released, a
competitor would achieve "with little or no expense, the
advantages Cargill has gained only through 25 years and millions
of dollars of research and experimentation u (Cargill Comment
Letter, at 6).
Mr. Hecht submitted his comments by letter dated
December 27, 2003 ("Hecht Comment Letter U ) .
He presented, as his
main comment, that his request for information was not limited to
"Volumes 1, 2 and 3. uS Mr. Hecht has contended that his FOIL
appeal is broader than the redacted portions of the two Volume II
binders.
However, any FOIL appeal is limited to the scope of the
original FOIL request.
Furthermore, to the extent that a report
which is submitted to the Department references other studies or
articles and those studies or articles have not been provided to
the Department (or otherwise produced or kept for the
Department), the Department is not under any obligation to
retrieve or otherwise obtain them (see POL 89[3]; see also Matter
of New York Environmental Law & Justice Project v. City of New
York, 286 AD2d 307 [lst Dept 2001] [no requirement for an agency
to provide documents not in its possession and control]) .
In his comment letter, Mr. Hecht pointed out that the
particular salt formation is not localized to the area under the
public waters of Cayuga Lake, and that the formation extends
north, south, east and west in commercial quantities.
This
resource, he argued, is "[a] resou[r]ce held in trust by New York
State for all the citizens u (Hecht Comment Letter, at 1).
He

4

Cargill similarly provided
Office of General Services
confidentiality provisions
from Kevin G. Roe, Esq. to
Bauder, at 2).

information to the New York State
("OGS") pursuant to the same
(see Letter dated June 26, 2002
Kenneth P. Lynch, Esq. and Alan C.

5Mr. Hecht refers, in his FOIL request and his comments, to the
three binders that accompanied Cargill's mined land reclamation
permit as Volumes 1, 2 and 3. As noted, of the three binders
one is designated "Volume I,u and the remaining two binders are
designated as "Volume II U and "Volume II Plates. u
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emphasized that the data are from "in, under and on public lands
of New York State" (Hecht Comment Letter, at 2).
Mr. Hecht expressed concern about designating data
confidential in a permit application review process, and the
impacts of withholding such "confidential" information on the
review process.
He noted:
"A larger concern is the process itself of public
comment and involvement.
I realize that procedures
were followed but the underlying princip[les] of a
comment period were, in my opinion, not met.
Confidential status of data is a slippery slope that
excludes the public and did so in this case.
Confidential status can be [regularly] utilized by
simply asking that data be placed under 'protective'
status.
The burden is then placed on the public to
challenge such a decision.
All the while the Uniform
Procedures [A]ct is ticking away on the permit request"
(Hecht Comment Letter, at 1).
Mr. Hecht requested that after the data are made public
that "a new public comment period and permit review [of the
Cargill mined land reclamation permit] be initiated" (Hecht
Comment Letter, at 2).
Mr. Hecht also requested that the
information to be released be provided to him in both a paper and
digital format.
Applicable Authority

The legal basis for the trade secret exception is
addressed in the Recommended Decision.
Pursuant to POL § 87(2),
various statutory exceptions to disclosure under FOIL are listed.
One of the exceptions is that an agency "may deny access to
records or portions thereof" that "are trade secrets or are
submitted to an agency by a commercial enterprise or derived from
information obtained from a commercial enterprise and which if
disclosed would cause substantial injury to the competitive
position of the subject enterprise" (POL § 87 [2] [d] [emphasis
).
The party that requests a trade secret exception, such
as Cargill in this matter, has the burden of proving that the
record at issue falls within the exception.
While an agency is permitted to restrict access to
records that fall within statutory exceptions set forth in POL
§ 87(2), the statutory language, by its use of "may" is
permissive rather than mandatory.
Accordingly, "it is within the
agency's discretion to disclose such records.
. if it so
chooses" (Matter of Capital Newspapers, Div. of Hearst Corp. v.
Burns, 67 NY2d 562, 567 [1986]; see also Matter of Short v. Board
of Managers of Nassau County Medical Center, 57 NY2d 399, 404
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[1982]; New York State Department of State, Committee on Open
Government, Advisory Opinion 10733, April 6, 1998).6
The Recommended Decision notes that FOIL does not
define the term "trade secret," but that the Department's
regulations define the term (see RD, at 6).
As defined in the
regulations, a trade secret "may consist of, but shall not
necessarily be limited to, any formula, pattern, process,
procedure, plan, compound, device, customer lists, cost records
or compilation of information that is not published or divulged
and which gives an advantage over competitors who do not know,
use or have access to such data or information" (6 NYCRR
616.7 [c] [2] [v]; see also Cargill, Inc. v. Sears Petroleum &
Transport Corp., 334 F Supp 2d 197, 244 [NDNY 2004] [noting that
New York State follows the Restatement of Torts definition of
trade secret]).
The Department's FOIL regulations list various factors
that may be considered in determining whether to grant or to
continue an exception from disclosure pursuant to POL § 87 (2) (d)
These include:
"(i) any provisions of the Environmental Conservation Law or
other statute which authorize or restrict access to the records;
"(ii) whether or not the records are trade secrets or are
maintained for the regulation of commercial enterprise which if
disclosed would cause substantial injury to the commercial
position of the competitive enterprise;
"(iii) the written request for an exception from disclosure
and the reasons stated therein;
"(iv) the written statement, if any, of the necessity for
the granting or continuation of the exception from disclosure;

6

Cf. Pennzoil Co. v. Federal Power Comm., 534 F2d 627, 632 (5 tt1
Cir. 1976) (under federal Freedom of Information Act, "the mere
fact that information is encompassed within the [law's]
exclusions.
. does not prohibit its disclosure," but noting
that various factors should be considered in a balancing of
public and private interests including the extent to which
disclosure would significantly aid the agency in fulfilling its
statutory functions, the extent of the harm that disclosure
might cause, and the availability of alternatives to full
disclosure that would adequately inform those who seek to
knowledgeably participate in agency's decision making process
but at the same time eliminate or mitigate the injury that
unrestricted disclosure would cause).
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"(v) definition of a trade secret - a trade secret may
consist of, but shall not necessarily be limited to, any formula,
pattern, process, procedure, plan, compound, device, customer
lists, cost records or compilation of information that is not
published or divulged and which gives an advantage over
competitors who do not know, use or have access to such data or
information; and
"(vi) factors pertaining to determining whether or not a
trade secret exists:

(a)

the extent to which the information is known
outside of the business of the person submitting
the information;
(b) the extent to which it is known by the person's
employees and others involved in his business;
(c) the extent of measures taken by the person to guard
the secrecy of the information;
(d) the value of the information to the person and to
his competitors;
(e) the amount of effort or money expended by the
person in developing the information; and
(f) the ease or difficulty with which the information
could be properly acquired or duplicated by
others" (see 6 NYCRR 616.7 [cJ [2J [iJ - [viJ) .
At some point, Mr. Hecht sent a letter to the Committee
on Open Government of the New York State Department of State
("Committee on Open Government") regarding his request for
information pertaining to the Cargill salt mine.
I am not aware
that the Department received a copy of Mr. Hecht's letter to the
Committee on Open Government, but the Department has received a
copy of the advisory opinion dated March 31, 2005 that the
Committee on Open Government issued in response ("Advisory
Opinion").
The Advisory Opinion expresses the view that, where
records were prepared by Cargill "for its purposes and not for an
agency and which are not in possession of an agency," FOIL would
not apply (Advisory Opinion, at 1).
The Advisory Opinion addresses the concept and
parameters of what might constitute a trade secret.
It
specifically references the discussion in Kewanee Oil Co. v.
Bicron Corp. (416 US 470 [1974J), citing this United States
Supreme Court decision for the principle that the subject of a
trade secret must be secret, and must not be of public knowledge
or of a general knowledge in the trade or business.
The Advisory Opinion also quotes the definition of
"trade secret" that appears on page 234 of volume 104 of the
second edition of New York Jurisprudence.
It notes that the
conditions set forth in this definition, together with the nature
9

of the record and area of commerce in which a commercial entity
is involved, would be factors to determine the extent to which
disclosure would "cause substantial injury to the competitive
position" of a commercial enterprise (Advisory Opinion, at 3).
In addressing the meaning of substantial competitive injury, the
Advisory Opinion (as did the Recommended Decision) refers to the
New York Court of Appeals discussion in Matter of Encore College
Bookstores, Inc. v. Auxiliary Service Corp. of State Univ. of New
York, 87 NY2d 410 (1995).7
The Advisory Opinion concludes that it does "not have
sufficient knowledge to suggest [whether the trade secret
exception provided for in FOIL] would or would not be applicable"
for purposes of Mr. Hecht's appeal (Advisory Opinion, at 4).
Discussion

The Recommended Decision provided a comprehensive
analysis of the issues relating to Mr. Hecht's FOIL appeal.
Based upon the information in the record at that time, the
Recommended Decision concluded that Cargill failed to carry its
burden of establishing that the "trade secret" exception to FOIL
applied to the materials so identified by Cargill in Volume II
and Volume II Plates that accompanied the permit application.
However, subsequent to the issuance of the Recommended Decision,
both Cargill and Mr. Hecht were given the opportunity to submit
further comments.
Based on a review of those comments, certain
determinations in the Recommended Decision with respect to the
release of certain records are hereby modified.
Ensuring public access to agency records is a
fundamental tenet of FOIL. As discussed, FOIL contains various
exceptions to disclosure, including one for trade secrets."
Parties that seek to take advantage of the trade secret exception
"must demonstrate the existence of actual competition and the
likelihood of substantial competitive injury" (Matter of Glens
Falls Newspapers, Inc. v. Counties of Warren & Washington Indus.
Dev. Agency, 257 AD2d 948, 949 [1999] i see also Matter of Encore
Coll. Bookstores, 87 NY2d at 421).
The Recommended Decision
further addresses the application of "substantive competitive
injury" element to the trade secret exception (see Recommended
Decision, at 10-11).

7 To the extent that Cargill argues in its Comment Letter that
substantial competitive injury is not a consideration with
respect to the trade secret exception, that is rejected.
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See POL

§

87[2][d].
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Although Cargill initially sought to apply the "trade
secret" exception to a wide range of information in both Volume
II binders, it subsequently re-evaluated its position and reduced
the amount of information to be withheld (see Cargill Comment
Letter, at 2-3).
Cargill had previously noted various internal
procedures that it had implemented to ensure that such
information was not released (see Cargill letter dated June 26,
2002 to Kenneth P. Lynch, Esq. & Alan C. Bauder, at 2-3).
In considering the extent to which information relating
to the Cargill has been released, various outside sources which
were referenced in Cargill's mine application materials were also
reviewed.
These sources include the following:
(a) B. Sanford, F. Thompson & G. McFall, "Plate
Tectonics - A Possible Controlling Mechanism in the Development
of Hydrocarbon Traps in Southwestern Ontario," Bulletin of
Canadian Petroleum Geology, Vol. 33, March 1985, at 52-71
("Sanford, et al. [1985J");
(b) V. Gwinn, "Thin-Skinned Tectonics in the Plateau
and Northwestern Valley and Ridge Provinces of the Central
Appalachians," Geological Society of America Bulletin, Vol. 75,
September 1964, at 863-900 ("Gwinn [1964J");
(c) G. Petersen, D. Plumeau & J. Parker, "Yielding
Pillar and Pressure Arches," Engineering and Mining Journal, May
1979, at 122-130 ("Petersen, et al. [1979J");
(d) G. Petersen, D. Plumeau & J. Parker, "Yielding
Pillars and Pressure Arches at the Cayuga Rock Salt Mine,"
Proceedings, 18 th U.S. Symposium on Rock Mechanics, June 22-24,
1977, at 4C6-1 to 4C6-5 ("Petersen, et al. [1977J");

(e) G. Petersen, D. Plumeau, & J. Rankin, "Practical
Approach to Mine Design at the Cayuga Rock Salt Mine, Seventh
Symposium on Salt, Vol. I, 1993, at 259-264 ("Petersen, et al.
[1993J");
(f) D. Plumeau & G. Petersen, "Abutment Pillar
'Notching' Improves Abutment Tunnel Roof Conditions at the Cayuga
Rock Salt Mine," Proceedings, 1 st Annual Conference on Ground
Control in Mining, 1981, at 35-43 ("Plumeau & Petersen [1981J");
and
(g) four newspaper articles, including: "Salt of the
Earth," Cortland Standard, February 26, 2005, at 3; "City Under
the Lake," Cortland Standard, January 7, 2003; "A Day Spent
Digging the Salt of the Earth," Syracuse Post-Standard, February
15, 2001; and "City Beneath Cayuga Lake," Ithaca Journal, August
31, 2002.
The four news articles provide information on the
11

operations at the Cargill mine and salt production, based on, in
part, interviews with Cargill mine employees.
In providing the redacted information to the Office of
Hearings and Mediation Services for in camera review, Cargill
identified the information by category (seismic information
[designated under the heading "A"], geologic information specific
to the Cayuga Mine [designated as "B"], specific dimensions of
yield pillar mine design [designated as "C"], protocol for
stability analysis [designated as "0"], and miscellaneous
operational expense [designated as E]).
Although most of the
information was designated by only one category, certain portions
were designated on the basis of more than one category.
Mr. Hecht has raised various questions about the
interplay between the availability of information and the permit
application review process.
Permit applicants can not withhold
significant information as trade secrets such that the public
participation and the review process would be impaired.
However,
the scope of any withholding of information pursuant to FOIL must
be addressed on a case-by-case basis, and information is to be
released to the fullest extent of what is legally afforded under
6 NYCRR part 616.
It must be emphasized that what is before me is an
appeal pursuant to FOIL, and it is the requirements and
limitations of that statute which govern my review.
Furthermore,
with respect to the public comment period on this application, it
is FOIL that applied in this circumstance, and not the broader
disclosure rules established by the Department's permit hearing
regulations under 6 NYCRR part 624.
The Department is sensitive to the importance of trade
secret information to economic development and the business
enterprises of our state.
Where trade secret information is at
issue, an applicant and a requesting party, and, where
appropriate, Department staff are encouraged to consider such
alternatives as confidentiality agreements to facilitate the
exchange of such information.
In this matter, the Department's Division of Mineral
Resources considered the right to a full public process on a
permit application and the need of a private entity operating in
a highly competitive business.
However, because Mr. Hecht and
Cargill did not reach consensus on the extent of information to
be released, access to records became the subject of the FOIL
request and subsequent appeal.
Cargill has emphasized that it had previously entered
into a confidentiality agreement with the Department where the
Department "would maintain the confidentiality of the information
12

[that Cargill submitted to the Department] to the fullest extent
permitted by law" (Stipulation dated January 14, 2000).
I have
taken into account the terms of the confidentiality agreement in
my review.
I note, however, that promises of confidentiality do
not affect the applicability of FOIL or the exceptions thereto
(see Matter of Washington Post v. New York State Ins. Dept., 61
NY2d 557,567 [1984]).
The following sections review each of the categories of
information on which Cargill bases its trade secret designations,
and set forth which information should be released or continued
to be withheld.
It should be emphasized that these
determinations with respect to the trade secret exception are
specific to the Cargill records being reviewed, and are limited
to this matter.
A) Seismic Information
As stated in the Recommended Decision, Cargill argues
that proprietary seismic information acquired at Cargill's
expense (in an amount exceeding $500,000) and not otherwise
available should be withheld.
Cargill, in its comments on the
Recommended Decision, provides further information in support of
its position.
It argues that the release of the redacted seismic
information would allow a person trained in seismic
interpretation to calculate operating costs, salt reserves and
the presence or absence of other natural resources in or near the
Cayuga mine (Plumeau Affidavit, § 22).
Cargill also maintains
that releasing this data would provide information that would
allow competitors to marginalize Cargill's competitive edge (see
id. §§ 24-25) .
In addition, Cargill indicates that the seismic
diagrams would allow specific petroleum resource reserves to be
identified and would deprive Cargill of commercially valuable
information (see id. §§ 26 and 28) .
The oil and gas industry typically treats seismic data
and other methods for obtaining subsurface geological information
as trade secrets (see In re Bass, 113 SW3d 735, 740 [Texas 2003];
see also Musser v. Union Pacific Resources, 201 F.3d 561, 569
[5 th Cir 2000] [noting that a mineral lessee "ordinarily acquires
a valuable exclusive property right in data derived from its
geophysical survey"]).
Other jurisdictions have recognized the
industry-wide practice of treating seismic data as trade secrets
(see In re Bass, 113 SW3d at 740-41). Although I am unaware of
any judicial decisions in New York addressing the issue of
seismic data as trade secrets, data obtained from conducting
seismic surveys with respect to natural gas and petroleum have
generally been held confidential by the Department's Division of
Mineral Resources.
Furthermore, it is my understanding that an
13

active market for seismic data exists in New York because of the
value of such data in mineral development.
Based on the arguments that Cargill has presented in
its comments on the Recommended Decision with respect to the
value of the seismic data in identifying salt resources (as well
as potential oil and gas reserves), the costs of obtaining this
information, the methods by which competitors might utilize this
information to diminish Cargill's competitive status, and the
general industry practice as to seismic data, it is determined
that the seismic data developed on behalf of Cargill (which has
been designated under the heading "A") should be withheld as a
trade secret.
Accordingly, the information that Cargill has
designated in Volume II and Volume II Plates under the heading
"AU has been reviewed based on the foregoing considerations.
This review included those portions of the two binders that were
identified as exempt solely as seismic information as well as
those portions of the two binders that were identified as exempt
on the basis that they contained information that overlapped
another exempt category (such as geologic information).
Much of the text that was so identified addressed rockin-salt features and related salt resources.
Various plates and
figures accompanied that text.
Based on my review, any
information designated under the seismic heading "A" (whether
based solely on that category or in conjunction with other
categories) shall be withheld except for the following:
- Volume II, page 76, the withheld paragraphs should be
released, with the exception of the last sentence in the
third paragraph.
The text to be released does not contain
any exempt information; and
- Volume II, Figure 3.1-28.
This figure is from a published
article on geological studies of southwestern Ontario (see
Sanford, et al. [1985], Figure 19) and does not constitute a
trade secret.
However, the narrative description in the
lower lefthand portion of the figure that Cargill's
consultants have added to the figure shall be withheld.
Cargill has also sought to withhold, pursuant to the
trade secret exception, one paragraph from the November 2002 Roe
Letter to ALJ Susan J. DuBois.
(The letter of same date that it
had provided to Mr. Hecht did not include the paragraph in
question.)
Upon review of the paragraph which relates to seismic
information, it is evident that the information contained therein
has either been presented in the Cargill Comment Letter and the
Plumeau Affidavit or reflects mere argument.
Accordingly, the
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paragraph is not entitled to trade secret protection and will be
released.
B) Geologic Information Specific to the Cayuga Mine
Cargill states that certain of the geologic information
specific to the Cayuga mine is based upon a combination of public
information and proprietary data obtained from Cargill's own
drilling programs.
More specifically, Cargill argues that the
mine-specific information contained in Volume II would allow a
competitor "to define the geologic nature of the Cayuga Mine and
allow them to accurately calculate manpower requirements, costs,
and efficiency based on the thickness of the deposit's seam u
(Plumeau Affidavit, § 31).
Cargill also contends that the
information would allow competitors to "further define the
presence of geologic anomalies u (Plumeau Affidavit, § 32) and
thereby allow competitors the ability to outbid Cargill and
otherwise estimate Cargill's costs (see Plumeau Affidavit,
§§ 33-35)
However, upon review, it is evident that much of the
redacted material identified under this category is derived, in
whole or in part, from public sources including but not limited
to New York State Museum publications (see,
Plates 3.1-19
[referencing seven New York State Museum publications], 3.1-20
[referencing six New York State Museum publications and a 1977
map by B. Foster], 3.1-21 [referencing six New York State Museum
publications and a 1977 map by B. Foster], 3.1-22 [referencing
six New York State Museum publications and a 1977 map by B.
Foster], and 3.1-23 [referencing 1968 article by J. Prucha]; see
also references to scientific articles on pages 59 [Prucha], 63
{Prucha; Luther; and Jacoby], 76 [Van Tyne and others], 78
[Prucha], and 80 [Prucha]).
The Plumeau Affidavit raised concerns that knowing the
thickness of seams would allow a competitor to estimate the costs
of infrastructure and roof control, as well as determine the size
of equipment that Cargill would use and Cargill's haulage fleet
make-up.
However, information in this regard is provided in
Volume I (which was released for public review) on roof
reinforcement and rock bolting practices (see Volume I, at 52-55)
and in the previously referenced Cortland Standard, Syracuse
Post-Standard and Ithaca Journal news articles (reporting on the
total number of employees at the mine, the approximate annual pay
of the miners, the approximate annual operating budget of the
mine, and approximate daily and/or annual salt production) .
Furthermore, providing geologic-related information is customary
for many project applications.
Previously published articles have released geologic
information on the mining horizon and salt beds at the mine (see,
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Petersen, et al. (1979) [providing geological cross-sections
for hole nos. 15 and 16 with dimensions, commenting on severe
distortion in some of the upper beds but the fairly uniform
thickness of No.6 salt bed, and noting thickness of cover];
Petersen, et al. (1993) [providing partial geologic section of
hole no. 17 showing location of No.4 and No.6 salt beds with
dimensions, and noting that mining conditions on the lower level
(No. 6 salt bed) were favorably influenced by the mining on the
upper level (No.4 salt bed)]; and Plumeau & Petersen
(1981) [part ial geologic section of hole no. 1 7 showing location
of No. 6 salt bed with dimensions, and noting that the upper beds
are severely deformed but that the No. 6 salt bed is "fairly
consistent in thickness"].
Cargill's arguments to extend trade secret protection
to this geologic information were considered and rejected in the
Recommended Decision (see,
RD, at 12-13 [noting, in part,
that information presented is insufficiently specific to allow a
competitor to obtain an accurate estimate], 16).
Notwithstanding
the further elaboration of its arguments in the Cargill Comment
Letter and Plumeau Affidavit, the analysis of the Recommended
Decision remains persuasive.
Furthermore, as discussed in this
determination, much of the geologic information on the mine has
previously been released or is publicly known.
Accordingly, the
geologic information shall be released.
C)

Specific Dimensions of Yield Pillar Mine Design

Cargill states that the specific dimensions of its
yield pillar mine design, and the width of the mining panels and
abutment pillars reflect a design that were developed over many
years and at significant cost (Plumeau Affidavit, §§ 36-49; see
also Recommended Decision at 8 [summarizing Cargill's arguments
in support of trade secret protection for these designs]).
According to Cargill, the design principles could be quickly
implemented elsewhere "with little or no cost" (Plumeau
Affidavit, § 49), thereby allowing Cargill's competitors to
obtain the benefits of its "extensive and costly research
development efforts" (Plumeau Affidavit, § 50).
The Recommended Decision addressed this issue, and
concluded that the design should not be accorded an exception as
a trade secret.
As noted in the Recommended Decision, former
Assistant Commissioner G.S. Peter Bergen had previously addressed
the issue whether room and pillar mining techniques should be
disclosed pursuant to FOIL or withheld as a trade secret (see
Recommended Decision, at 12). Assistant Commissioner Bergen
determined that such site specific information is of little value
to a competitor, who "would have to incur costs to develop
similar information and to get expert advice about its mine"
(Matter of Akzo-Nobel Salt, Inc., Letter Decision from Asst.
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Commissioner Peter Bergen to Kenneth A. Payment [12-1-95] ["Bergen
Letter"], at 4).9
A review of mining articles reveals that a portion of
the information that Cargill has redacted is also found in other
publicly available sources.
Certain information that was
redacted from Volume II is contained in the unredacted Volume I.
This includes certain redacted data on pages 117, 124, 125 and
139 of Volume II which appear on page 7 of Volume I (which was
released in unredacted form).
Furthermore, employees and consultants of Cargill have
published a series of papers on the design of the Cargill mine.
Four such papers were cited in the references to Volume II,
including Petersen, et al. (1979), Petersen, et al. (1977),
Plumeau & Petersen (1981), and Petersen, et al. (1993).
Petersen, et al. (1993) provides information on the initial room
and pillar design that was employed, an experiment that involved
splitting existing larger pillars into smaller yielding pillars,
and other yielding pillar configurations, and a review of
abutment and mining panel widths. 1o The two papers Petersen, et

9

The analysis contained in the Bergen Letter is instructive.
In
addressing the release of information on pillars, the Bergen
Letter stated:
"[T]he concept of rooms and supporting pillars of minerals
in mines is a standard mining technique found in mining
textbooks.
. The size of the pillars is a matter of
engineering and scientific judgment applied to the specific
conditions in a particular mine.
Stresses on supporting
pillars vary with a number of factors, including the depth of
the mining operation and the weight of the overburden, the
height of the mine ceiling, the plasticity of the material
constituting the supporting pillars, the solidity or
competency of the overlying rock, etc.
Thus, an appropriate
size for pillars in one mine may not be an appropriate size
for pillars in another mine.
Under these circumstances, the
disclosure of the pillar sizes cannot be said to impair [the
mine's] competitive position. A competitor could not rely
on the engineering/consultant work for the [mine] and thus
reduce costs; a competitor would be compelled to make
equivalent expenditures.
(Bergen Letter, at 5
[emphasis in original]).
The analysis contained in the
Bergen Letter is adopted for purposes of this determination.
,If

10

For example,

Petersen, et al.

(1993) includes the following:

"Currently [1993], mining is done with 4.5 x 4.5 m
(15 x 15 ft) pillars in a mining height of 3.6 m (12 ft.)
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al. (1979) and Petersen, et al. (1977) also provide information
regarding Cargill's pillar-splitting test and mining a larger
test panel, as well as the forms of instrumentation used
(convergence measurements and borehole extensometers)
Because mine design information up to 1993, some of
which Cargill redacted in Volume II (see,
pages 125, 129,
131, and 134, and Figures 3.2-5 and 3.2-7; see also the notations
under each of those pages and figures in Appendix A) has been
previously published, it does not constitute a trade secret.
Although the published papers represent a point in time and may
not be a full representation of the refinement of mining design
since the date of last article, based on the information before
me (and in light of the analysis contained in the Bergen Letter
and the Recommended Decision), I am unable to conclude that
Cargill's competitive position would be substantially injured by
the release of this information and all information designated
solely as Category C shall be released.
Although not a necessary basis for my determination to
release the design information, it should be noted that the
mining being undertaken is on State lands, several hundreds of
feet below Cayuga Lake.
Knowledge of the supporting structure
for the mine is critical for an evaluation, whether by the
Department or the public, of potential environmental impacts to
this state-owned property.
The trade secret provisions of FOIL protects legitimate
competition in the marketplace.
It is not, however, meant to
restrict the release of information "relating to the
environmental soundness of property which belongs to the people
of this staten and that "ultimately has a direct bearing on
public health and safetyn (Matter of Niagara Mohawk Power Corp.
v. New York State Dept. of Envtl. Conservation, Sup Ct, Albany
County, July 18, 1989, Bradley, J., Index No. 2572-88, appeal
dismissed as moot 169 AD2d 943 [3d Dept 1991]). Any analysis of
information designated by an applicant as a "trade secret" must
take these considerations into account.

The performance of a yielding pillar is mostly dependent
upon the width-to-height ratio.
Therefore, mining height
must be taken into account when designing the yielding
pillar.
It was found that a width-to-height ratio (w/h)
greater than 3 was too stiff.
Experience at another rock
salt mine showed that a width-to-height ratio less than 1
can lead to excessive pillar slabbing and ultimately pillar
failure n (id. at 263).
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In reviewing Volume II, all portions that are redacted
based solely on the category "specific dimensions of yield pillar
mine design U (designated under the heading "c u by Cargill) shall
be released.
In addition, those redacted portions that reference
this category with either the category identified as "geologic
information specific to the Cayuga Mine u (see page 274) or the
category "miscellaneous operational expense u should also be
released (see also page 274).
Redacted portions that include
"specific dimensions of yield pillar mine design U with the
category "protocol for stability analysis U are addressed in the
following section.
D)

Protocol for Stability Analysis

Cargill contends that the protocol that it has
developed to ensure mine stability should be considered a trade
secret and, accordingly, should be withheld pursuant to FOIL (see
Plumeau Affidavit, §§ 51-57).
Cargill argues that, although the
protocol "is based in part on publicly known principles of rock
mechanics,u it has "refined those principles, developed computer
modeling techniques, tested various hypotheses, compared
predicted results against measured behavior.
. and ultimately
developed models and protocols for predicting behavior u (Cargill
Comment Letter, at 6-7).
Several of the models that Cargill has used in
developing the protocol are in the public domain.
However,
Cargill maintains that these computer models have been modified
and refined in the development of the protocol.
A review of
Cargill's comments submitted following the issuance of the
Recommended Decision, including but not limited to its arguments
that the protocol is not site specific and indicating its value
to competitors, support the conclusion that the protocol, based
on this record, may be withheld.
However, in reviewing the portions of Volume II that
were redacted on the basis of this category, those portions that
do not directly address the protocol should be released.
In
addition, certain sections that provide final results (separate
and apart from details on the protocol and models) should also be
released.
Sections of the text to be released include:
- at pages 201-202, all the text under 3.2.9 up to the
section that starts at 3.2.9.1):
- results that appear at the bottom of page 209 (from
Results provided include: u to the end of the page) and
the top of page 210 (top two lines);
- results that appear at the top of page 228
immediately prior to section 3.2.10.2.1:
- results that appear on pages 245-247 (all of section
3.2.11); and
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- pages 247-254 (sections 3.2.12 and subsections
3.2.12.1 through 3.2.12.2 (microseismic monitoring))
These pages address microseismic monitoring that was
conducted in March 1995 by Engineering Seismology Group
Canada Inc. (a summary of this monitoring is presented
in released Volume I, at 49-50).
The purpose of the
monitoring was to determine level and locations of
mining-induced seismicity.
Cargill does not indicate
that withholding this study information is necessary to
protect the protocol nor does it present any other
argument that indicates that its competitive position
would be substantially injured by release of this
informationo
In addition, numbers in two sentences on page 288 are referenced
as falling within this category, as well as the categories on
geology and yield pillar mine design.
The numbers do not provide
information on the protocol but represent a final subsidence
result.
The numbers were also previously released in Volume I
(see page 38). Accordingly, they will not be withheld.
Cargill redacted paragraph 55 of the Plumeau Affidavit
in the copy that it sent to Mr. Hecht.
Cargill states that the
paragraph describes a key element in the stability analysis
protocol and requests that it not be made publically available
pursuant to 6 NYCRR 616.7(a) (1).
Upon review of the information
in paragraph 55 and, in consideration of the trade secret
definition and the relationship of this information to the
stability analysis protocol, paragraph 55 shall be withheld.
E) Miscellaneous Operational Expense
Cargill argues that the redacted information includes
"information salient to waste brine volumes, salt purity, and
waste haulage systems at the Cayuga Mine" (Plumeau Affidavit,
§ 58).
Specifically, Cargill argues that knowledge of the waste
brine volumes would allow a competitor to estimate the costs
associated with the collection, treatment, and disposal of such
waste, knowledge of the purity of the salt derived from the mine
would allow a competitor to estimate the costs related to the
separation of wastes from salt product, and knowledge of the
volumes to be separated would enable a competitor to estimate the
haulage system to deal with the waste (see Plumeau Affidavit,
§§ 59-60)
In reviewing the redacted portions, only in three
places (on pages 5, 65 and 274) did Cargill reference this
category as a basis to withhold the information.
Page 65 briefly
discusses brine.
Cargill's arguments provides no description of
how the quantity of brine collected would allow an estimation of
costs or how the cost of brine handling compares with the overall
20

cost of producing the salt.
The argument it presents to withhold
the brine information is conclusory and, accordingly, the
information relating to brine on page 65 will be released.
As
the redacted information on page 5 also relates to seismic
information, the information on page 5 shall continue to be
withheld.
Page 274 provides three extraction ratios for the mine
used as part of Cargill's modeling, and this information will be
withheld.
Based upon my review, Cargill has met, in part, its
burden of establishing that the withheld information are trade
secrets pursuant to FOIL and the Department's regulations.
For
certain information, I am not able to conclude, on the record
before me, that the information satisfies the FOIL exception for
trade secrets.
Accordingly, Cargill's request that the withheld
information be excepted from disclosure under FOIL as a trade
secret shall be denied in part, and Mr. Hecht's request for
access granted in part, in accordance with this determination.
For reference purposes, the attached Appendix A lists
the pages in the un redacted Volume II and Volume II Plates where
Cargill designated information as "trade secrets." Appendix A
indicates which of that information is to be released pursuant to
this determination and which is to continue to be withheld.
Mr. Hecht requested that, after the data has been
released, a new public comment period and a new permit
application review be commenced.
The Office of Hearings and
Mediation Services does not have the authority to consider such a
request in the context of a FOIL appeal.
With respect to the
format in which the records are to be released, Mr. Hecht
requested that the records be made available in both a paper and
digital format.
Because the Department possesses the documents
only in paper format, that will be the format in which the
records will be released.
This represents the final determination of the
Department regarding Mr. Hecht's FOIL appeal and Cargill's
request that the information be withheld as trade secrets.
Either party has the right to seek judicial review of this
determination pursuant to article 78 of the New York Civil
Practice Law and Rules and Public Officers Law § 89 (4) (b)
Pursuant to POL § 89 (5) (d) and 6 NYCRR 616.7 (d) (2), the
Department will hold the records for a period of fifteen days and
will then release them unless restrained by a court of competent
jurisdiction.
Following that fifteen day period and, assuming no
restraining order, the records may be reviewed by Mr. Hecht in
the DEC Office of Hearings and Mediation Services ("OHMS") or, at
his request, copies will be provided to him.
The parties were
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advised by conference call on June 30, 2005 that the fifteen days
would be measured from the day of receipt of this determination.
If Mr. Hecht wishes to be provided with copies of the
disclosable records, he should contact Deborah Vachon of the
Office of Hearings and Mediation Services at (518) 402-9003
within 30 days of the date of this letter.
Any documents that
are released will be charged at the rate of 25 cents per page
(for pages up to 9 by 14 inches in dimension) and at the actual
cost of reproduction for any larger material.
If Mr. Hecht wishes to review these records at OHMS, he
should also contact Ms. Vachon within the same time frame.
After
that time, if Mr. Hecht has not contacted Ms. Vachon, the records
will be returned to the relevant custodian within the agency.
In
any further communications with this office by either Mr. Hecht
or Cargill on this matter, please reference the above FOIL Appeal
No. 02-29-7A.

Louis A. Alexander
Assistant Commissioner

Attachments

cc: James T. McClymonds, Chief Administrative Law Judge
w/attachments)
Susan J. DuBois, Administrative Law Judge (w/attachments)
Ruth L. Earl, Records Access Officer (w/attachments)
Robert Freeman, Executive Director,
Committee on Open Government (w/attachments)
Alan C. Bauder, Office of General Services (w/attachments)
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bcc: Louis A. Alexander (daybook) (w/attachments)
Michael Barylski, Region 7 (w/attachments)
Alison Crocker, Esq. Division of Legal Affairs
(w/attachments)
Paul D'Amato, Esq., Region 8 (w/attachments)
James Ferreira, Esq., Deputy Commissioner & General Counsel
(w/attachments)
Bradley Field, Division of Mineral Resources (w/attachments)
Michael Fraser, Assistant Commissioner (w/attachments)
John Harmon, Division of Mineral Resources (w/attachments)
Arlene Lotters, Esq., Division of Legal Affairs
(w/attachments)
Kenneth P. Lynch, Esq., Region 7 (w/attachments)
Joseph Moskiewicz, Region 7 (w/attachments)
Steve Potter, Division of Mineral Resources (w/attachments)
Rozelle, Region 7 (w/attachments)
Jeffrey Sarna, Environmental Permits (w/attachments)
Lynette Stark, Deputy Commissioner (w/attachments)
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This Appendix A lists the pages in unredacted Volume II and the
plates in Volume II Plates where Cargill identified information
as a "trade secret." Appendix A notes whether, based on the
discussion in the accompanying letter addressing FOIL Appeal No.
02-29-7A, the material should be released or withheld.

Each item is followed by the letter(s) that Cargill used to
identify the category(ies) for purposes of its trade secret
designations.
The letters correspond to the following section
headings in the November 22, 2002 Roe letter:
A
B
C
D
E

Seismic Information
Geologic Information Specific to Cayuga Mine
Specific Dimensions of Yield Pillar Mine Design
Protocol for Stability Analysis
Miscellaneous Operational Expense
VOLUME II

Page 4, last 2 paragraphs and top 2 lines on page 5 (A, B)
Withhold.
Page 5, last 2 paragraphs and page 6, first paragraph (A, B, E)
Withhold.
Figure 3.1-5 (A) Withhold.
Page 58 to page 65, which is all of section 3.1.9.2, Mine
Stratigraphy (B) Release.
Page 65, second and third sentences of last paragraph (B, E)
Release.
Page 73, third paragraph (B) Release.
Page 76, second, third and fourth paragraphs (end of section
3.1.11.1, Local Structural Conditions in Devonian Strata) (A, B)
Release second and third paragraphs; release fourth paragraph,
except for the last sentence.
Page 78, last two sentences of third full paragraph, to page 80,
end of second full paragraph (end of section 3.1.11.2, Local
Structural Conditions in Silurian Strata) (B) A portion of this
discussion is based upon a 1968 journal article.
Release.
1

Fig. 3.1-18 (A, B) Withhold.
Page 82, second and third full paragraphs (end of section
3.1.11.3.1) (A, B) Withhold.
Page 82, lower part of page, through first full paragraph of page
90 (all of section 3.1.11.3.2) (A, B) Withhold.
Fig. 3.1-20 (A, B) Withhold.
Fig. 3.1-21

(A, B) Withhold.

Page 90, second full paragraph through page 92, first full
paragraph (all of section 3.1.11.4) (A, B) (this section is also
marked with the letter C and an arrow pointing to its second
paragraph) Withhold.
Page 92, first sentence of last partial paragraph (A, B)
Withhold.
Page 94, second paragraph through page 114, fourth paragraph (all
of sections 3.1.11.6 and 3.1.11.7) (A) Withhold.
Figure 3.1-23 (A)

Withhold.

Figure 3.1-24 (A) Withhold.
Figure 3.1-25 (A) Withhold.
Figure 3.1-26 (A)

Withhold.

Figure 3.1-27 (A) Withhold.
Figure 3.1-28 (A).
This figure contains descriptive text
including the annotation, "Figure modified from: Sanford, B.V.,
Thompson, F.J. and McFall, G.H., 1985, Plate tectonics - A
possible Controlling mechanism in the development of hydrocarbon
traps in southwestern Ontario.
Bulletin of Canadian Petroleum
Geology, v.33, no.l, p. 52-71." The figure is based upon a
published article.
Release, except for the narrative in lower
left portion of the figure which was added by Cargill's
consultants.
Figure 3.1-29 (A) Withhold.
Figure 3.1-30 (A)

Withhold.
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Figure 3.1-31

(A) Withhold.

Figure 3.1-32

(A)

Withhold.

Page 114, last partial paragraph, through page 116, first partial
paragraph (all of section 3.1.12.1 and section 3.1.12.2) (A, B)
Withhold.
Page 117, various numbers in last partial paragraph (C) Among the
reasons discussed in the accompanying letter on the FOIL appeal,
certain of these numbers are not trade secrets because Cargill
has already released most of them by the release of Volume I (see
third paragraph on page 7 of Volume I).
Release.
Page 124, various numbers in first full paragraph (C)
item (page 117).
Release.

See prior

Page 125, various numbers in last partial paragraph (C). One of
the numbers appears on page 7 of Volume I, which has been
released.
These numbers are also included in a published article
(Petersen et al. 1993).
Release.
Page 129, various numbers in first and third full paragraphs (C).
Various of the numbers appear in published articles (see
Petersen, et al. 1993, Petersen, et al. 1979, Plumeau & Petersen
(1981) ).
Release
0

Fig. 3.2-5 (C) Appears In Petersen, et al.

1993.

Release.

Page 131, various numbers throughout page (C) Certain of the
numbers have been previously released.
See Petersen, et al.,
1993.
Release.
Fig. 3.2-7 (C) Appears in Petersen, et al.

1993.

Release.

Page 134, various numbers in first partial paragraph (C) Numbers
appear in Petersen, et al. 1993.
Release.
Fig. 3.2-8 (C)

Release.

Page 136, various numbers in third full paragraph (C) Release.
Page 139, various numbers in last two paragraphs (C) These
numbers were also released by Cargill in Volume I (p. 7).
Release.
Page 141, various numbers in last two paragraphs (C)
3

Release.

Page 146, two numbers in last paragraph (C)

Release.

Fig. 3.2-14 (C) Release.
Page 152, Table 3.2-1
Fig. 3.2-18 (C)

(C)

Release.

Release.

Page 164, various numbers in last three full paragraphs (C)
Release.
Fig. 3.2-27 (C)

Release.

Page 169, various numbers in first two paragraphs (C)
Page 177, two numbers (C)

Release.

Release.

Page 197, two numbers in third and fourth paragraphs

(C)

Release.

Page 201 through 269 (all of sections 3.2.9, 3.2.10, 3.2.11,
3.2.12, 3.2.13) (B, C, D) Withhold pages relating to the
development and implementation of the studies, but release:

- pages 201-202 (all the text under 3.2.9 up to the section
that starts 3.2.9.1);
- results that appear at the bottom of page 209 (from "Results
provided include:" to the end of the page) and the top of page
210 (top two lines);
- results that appear at the top of page 228 immediately prior
to section 3.2.10.2.1;
- results that appear on pages 245-247 (all of section
3 . 2 . 11); and
- pages 247-254 (sections 3.2.12 and subsections 3.2.12.1
through 3.2.12.2 (microseismic monitoring)).
Page 274, various numbers in first two full paragraphs (marked
for each line, as C, E or as B, C)
Release, except withhold the
three extraction ratios.
Page 286, one number on last line of page (C) Release.
Page 288, various numbers
Release.

(marked for each line, as C or as B, C,

D)
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VOLUME II PLATES

Plate 3.1-16 (B) Release.
Plate 3.1-17 (B) Release.
Plate 3.1-19 (B) Most of the information in the plate is from New
York State Museum publications with additional information from
core holes drilled by Cargill and its predecessor and from two
mine shafts.
Narrative text in Volume II had been previously
released (see page 78 of unredacted Volume II and page 69 of
released redacted Volume II).
Release.
Plate 3.1-20 (B)
The references listed for the information in
this table are New York State Museum publications, plus an
unpublished map dated 1977. Release. 1
Plate 3.1-21 (B) This plate is based on the same references as
Plate 3.1-20.
Release.
Plate 3.1-22 (B) This plate is also based on the same references
as Plate 3.1-20.
Release.
Plate 3.1-23 (B) The information for this plate was taken in part
from a journal article published in 1968 (see reference on Plate
3.1-23 and discussion on page 78 of Volume II).
Release.
Plate 3.1-24 (B)

Release.

Plate 3.1-25 (B)

Release.

Plate 3.1-26 (A) Withhold.
Plate 3.1-27 (A) Withhold.
Plate 3.1-28 (A) Withhold.
Plate 3.1-29 (A) Withhold.
Plate 3.1-30 (A) Withhold.

Plates 3.1-20, 3.1-21 and 3.1-22, which Cargill had
submitted to the Department, include the notation "Privileged &
Confidential - Protected by Attorney/Client Privilege." However,
this privilege has not been asserted by Cargill on this appeal.
I
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Plate 3.1-31

(A, B, D) Withhold.

PARAGRAPHS

In addition, the paragraph from the unredacted November 22, 2002
Roe Letter shall be released.
Paragraph 55 from the unredacted
Plumeau Affidavit shall be withheld.
Note: Certain items listed in this Appendix A include notes on
why they should be released.
However, these notations in
Appendix A are not the sole rationale.
Please refer to the
accompanying letter for a more complete analysis of the reasons
in support of releasing the items.
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