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Re: Riverkeeper v. Seggos

No. 902103-2017 (Sunreme Ct.. Albany County)

Dear Justice Weinstein:

I write on behalf of respondents New York State Department of Environmental

Conservation and its enmmiccioner, Basil Seggos (collectively, "DEC") to update the Court on

DEC's co-phnce with the Court's June 1, 2018 decision, order and judgment [Doc. No. 55].

As described below, DEC has now satisfied all of the requir-te of that decision, order and

judgment, and respectfully requests that the Court now close this case.

This hybrid article 78 and declaratory judgment precccÆr.g challenged a Clean Water Act

general permit for concentrated animal
feeding operations ("CAFOs"), No. GP-0-16-002, that

DEC issued in January 2017. On April 23, 2018, the Court issued a decision and order granting

the amended petitien/complaint in part and denying it in part, ruling that the general permit failed

to comply with certain federal Clean Water Act regulations, and directing DEC to issue a

replacement permit [Doc. No. 55].

On June 1, 2018, the Court issued a decision, order and judgment setting several

deadlines governing the issuance and impk=nteion of the replacement permit [Doc. No. 55].

For each of the deadline dates, the Court directed DEC to submit a letter report to the Court, with

a copy to petitioners, indicating DEC's comp‰nce with the deadline and appending any rclcyant

documents.

The first deamine was September 7, 2018: by that date, the Court ordered DEC to issue a

draft Clean Water Act CAFO permit in accordance with the terms of the April 2018 decision and

order for notice and cornment In a September 6, 2018 letter, I notified the Court that DEC

complied with that deadline by publishing a notice of availability for comment regarding a draft
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Clean Water Act general permit for concentrated emimel feeding operations in DEC's online

Environmental Notice Bulletin on September 5, 2018.

The second deadline was February 7, 2019: by that date, the Court ordered DEC to issue

the final Clean Water Act CAFO permit in accordance with the terms of the April 2018 decision

and order. In a February 1, 2019 letter, I notified the Court that DEC had met that deadline by

issuing the new Clean Water Act permit, No. GP-0-19-001, on January 28, 2019, and pü¹di-'i-g

notice of that permit in the Environmental Notice Bulletin on January 30, 2019.

The Court also set a third deadline, July 8, 2019, as the date by which DEC must grant or

deny coverage to facilities seeking coverage under the new permit, and as the date upon which

the prior Clean Water Act CAFO permit, No. GP-0-16-002, would become invalid. As noted in

my last letter to the Court on February 1, 2019, the new permit has an effective date of July 9,

2019, reflecting, consistent with DEC practice, the expiration of the previous permit on the

preceding day, as the Court directed. Thus, as of today, the previous permit is no longer in effect

and the new permit is in effect.

The new Clean Water Act permit provided that a CAFO needed to submit a notice of

intent and nutrient management plan to DEC at least sixty days before the July 9, 2019 effective

date to obtain coverage under the new Clean Water Act permit by that date. No CAFOs have

applied for coverage under the new Clean Water Act permit. Because no one applied for

coverage under the new permit, DEC did not have any applications to grant or deny by the July 8,

2019 deadline set by the Court.

As the Court may recall, there is another option for permit coverage available to CAFOs

meeting certain requirements, namely, coverage under a different DEC general permit issued

pursuant to the state Environmental Conservation Law. That Envirnamcatal Conservation Law

permit was not challenged in this litigation. All of the 21 CAFOs previously covered under the

now-expired Clean Water Act permit applied for coverage under the existing Environmental

Conservation Law permit. DEC has granted coverage under the Environmental Conservation

Law permit to 17 of those CAFOs. As for the other four CAFOs previously covered under the

Clean Water Act permit, DEC has not granted coverage under the Environmental Conservation

Law permit due to compliance issues, for which DEC is currently evaluating
comp‰nce options.

Since DEC has now met all of the requirements imposed by the Court's June 1, 2018

decision, order and judgment, DEC respectfully asks that the Court close this case.

Respectfully submitted,

Andrew G. Frank

Assistant Attorney General
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c: Eve C. Gartner, Esq; (by NYSECF notice)

Suzanne Novak, Esq. (by NYSECF notice)

Susan J. Kraham, Esq. (by NYSECF notice)


