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STATE OF NEW YORK
SUPREME COURT : COUNTY OF TOMPKINS

IN THE MATTER OF THE APPLICATION OF

THE CITY OF ITHACA, THE TOWN OF ITHACA,

THE TOWN OF ULYSSES, THE VILLAGE OF

UNION SPRINGS, JOHN V. DENNIS, Individually and as

President of CAYUGA LAKE ENVIRONMENTAL

ACTION NOW (CLEAN), an Unincorporated Association,

ALFRED THOMAS VAWTER, JOSHUA J. and

JENNIFER L. LAPENNA, RODNEY and CYNTHIA

HOWELL, KENT and HEATHER STRUCK,

JUDITH R. SCOTT, and WILLIAM HECHT,

Petitioners, Index No.: EF2017-0285

For a Judgment Pursuant to Article 78 of the

New York Civil Practice Laws and Rules

vs.

THE NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL

CONSERVATION, THE NEW YORK STATE OFFICE OF

GENERAL SERVICES, and CARGILL INCORPORATED,

Respondents.

MEMORANDUM OF LAW IN OPPOSITION TO RESPONDENT
CARGILL'S MOTION TO DISMISS

L INTRODUCTION

The Motion to Dismiss pending before the Court is based upon three distinct claims by

Respondent Cargill Incorporated.

1. That personal jurisdiction was not obtained over Cargill, Inc., since personal

service of the Notice of Petition and Petition was not made on Cargill's registered agent in a

timely fashion. (This issue is fully discussed in the Affirmation of Richard J. Lippes in Support

of Petitioners Cross-Motion to Extend the Time of Service Nunc Pro Tune.)
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2. To the extent that this proceeding challenges the environmental reviews that took

place when permits were granted to Cargill in 2003 and 2015, the statute of limitations has run as

to those permits, and can no longer be timely challenged.

3. That since the extension of the mining area pursuant to the 2015 permit has

mostly been completed, therefore, this action is moot concerning any challenge to those issues.

Since this proceeding only challenges the recent permit allowing construction of Shaft

No. 4 and the buildings above ground necessary for the shaft and does not challenge the 2003

and 2015 permits, this proceeding is fully timely, and the mootness doctrine does not apply since

construction of the shaft has not even begun.

II. THIS PROCEEDING IS NOT MOOT.

As indicated, the simple response to Cargill's mootness claim is that this proceeding only

challenges the improper environmental review underlying the approval and grant of a permit for

the drilling of Shaft No. 4. The issues concerning the continuing mining under Cayuga Lake are

only relevant with respect to whether or not a full environmental review concerning the

construction of Shaft No. 4 would require a review of the construction of the shaft's long term

consequences as required by the regulations promulgated pursuant to SEQRA at 617.7(c)(2), and

whether or not in doing a full environmental review, is it proper for the Department of

Environmental Conservation (hereinafter cited as "DEC") to not consider the environmental

issues concerning the construction of the tunnel leading up to Shaft No. 4 and the continuing

mining under the lake that were segmented from the environmental considerations of the

construction of Shaft No. 4.

Therefore, this proceeding deals only with the grant of the permit to build Shaft No. 4,

and what was necessary to grant that permit, and does not in any way challenge the grant of the
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2003 or 2015 permits. Observation of the Cargill 57-acre site by a CLEAN member indicates

that the initial phase of construction, the boring of a pilot hole for Shaft 4, has not commenced.

III. THIS PROCEEDING WAS TIMELY BROUGHT, AND THE STATUTE OF

LIMITATIONS HAS NOT BEEN VIOLATED.

Cargill admits that this proceeding was timely instituted concerning the permit grant for

the construction of Shaft No. 4. However, because the Petition also deals with the consequences

of continued mining under Cayuga Lake, Cargill wrongly submits that any required review of the

environmental consequences of such continued mining violates the statute of limitations, since

the grant of a permit to do such mining, and the expansion of mining, was granted in 2003 and

2015.

Cargill would be correct in their statute of limitations claim if Petitioners were

challenging the grant of the previous permits, but that is not the case. The only challenge in the

instant proceeding is to the permit grant for Shaft No. 4, which as indicated, is timely.

However, while this fact should dispose of Cargill's statute of
limitations'

claim, that

does not mean that DEC's environmental review of the Shaft No. 4 project need not include the

review of related and long-term consequences of the Shaft No. 4 project. Indeed, the regulations

specify that such review is necessary. Therefore, 6 NYCRR Part 617.7(c)(2) states that:

"For the purpose of determining whether an action may cause one

of the consequences listed in paragraph (1) of this subdivision, the

lead agency must consider reasonably related long-term, short-

term, direct, indirect and cumulative impacts, including other

simultaneous or subsequent actions which are:

(i) included in any long-range plan of which the action under

consideration is a part;
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(ii) likely to be undertaken as a result thereof; or

(iii) dependent
thereon."

The continued mining under Cayuga Lake is in fact dependent on the construction of

Shaft No.4, and therefore, whether or not there will be significant adverse environmental

consequences from both, the Shaft No. 4 project and the continuing mining under Cayuga Lake

were required to be reviewed by the DEC in its review of whether or not to grant the Shaft No. 4

permit. Notably, in the explanation provided by Cargill's attorney, John F. Klucsik in his

January 7, 2015, letter to the DEC concerning the 2015 expansion of mine permit request, where

he explains why Cargill believed that segmentation was appropriate in considering the

consequences of the life of mine permit separately from Shaft No. 4, he indicated:

"The life of mine expansion is part of a plan to continue the

extraction of salt at the Cayuga Mine. To the extent that mining
continues north or through the already approved life of mine area,

construction of a new air shaft at some location east of the lake

would ultimately be necessary as a part of the plan to continue

operations at the Cayuga
Mine."

(See Klucsik letter of January 7, 2015 [misdated 2014], with the attached justification for

permissible segmentation at p. 6, paragraph 6, attached to
Petitioners'
Petitioners Initial Memorandum of

Law as Exhibit "E", and also attached hereto for the convenience of the Court as Exhibit "A").

Moreover, as indicated at paragraph 43 of the Verified Petition, in an August 30, 2016,

application to the Tompkins County Industrial Development Agency, Cargill asserted that the

Shaft No. 4 project would provide "the infrastructure and fresh air for an additional 30 years of

mining at the Cayuga
Mine"

(See
3"1
3 paragraph on page 4 of the application which is attached at

Exhibit B).
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Therefore, it is clear by Cargill's own admissions that continuing mining northward

under Cayuga Lake is in fact a long-term, direct, and cumulative impact that was included in

Cargill's long range plans of which the Shaft No. 4 project is a part, and such continued mining

is dependent upon the Shaft No. 4 project. As such, the fact that DEC did not review the

continued mining consequences of the Shaft No. 4 project, violated the procedural requirements

of SEQRA. See Matter of North Fork Envtl. Council v. Janoski, 196 A.D.2d 590 at 591 (Second

Department, 1993) for holding in accord with the duty of DEC under Part 617 to make such a

review.

Since the issue of the potentially significant adverse environmental consequences of

continued mining under Cayuga Lake is related to Shaft No. 4, and not a challenge or otherwise

related to the previous permits as claimed by Cargill, there are no statute of limitations violations

for any of the issues raised in the Petition.

IV. CONCLUSION

Based upon this Memorandum of Law and the Affirmation of Richard J. Lippes in

support of
Petitioners'
Petitioners Cross-Motion to Extend the Time to the date of Service Nunc Pro Tunc, it

is respectfully submitted that Respondent Cargill's Motion to Dismiss should be denied in its

entirety.
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DATED: Buffalo, New York

May 1, 2018

Respectfully submitted,

Richard J. Lippes, Esq.

LIPPES & LIPPES

1109 Delaware Avenue

Buffalo, New York 14209-2498

Telephone: (716) 884-4800

Attorneys for Petitioners
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